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^Itor his ]if. of drug abuse and criminal conduct; and because t 
lyro^i^or personally investigated defendant 



he 



s sepa rate murder case 



aru, found It to be- lacking a valid self-defense claim but that then 



had bceri d Ibntrsct-ov. the defendant's life such that h 



muiiasi 



ad he was faced 



have 



with a kill or be killed situation , the prosecutor arranged t 
defendant placed in Stout Street in n.n».. Colorado. This accomrrod- 
atior for defendant was unprecedented. 

4. Defendant was granted several weeks to place his personal af- 
fairs in order before the government paid for his air fare to Den- 
ver. The prosecutor was in contact with his family and with the 
older family friend with whom he lived throughout that period. 
Defendant picked his Initial departure date and then, at the last 
moment, asked for and received an extension from the prosecutor so 
that he could conclude personal matters. 

5. Before his departure the prosecutor and at least two police 
detectives spoke at length to the defendant about the Stout Street op- 
portunity. He told us that Stout Street was what he wanted to do. not- 
withstanding the rigors of the program. He never once mentioned the 
try-this-one-get-another-program-later option nor was such an oppor- 
tunity mentioned to him or ever hinted at. The government is never in 
the business providing alternative non-prison sentences in murder 

itur. for the reasons stated here, believed this to 
worthy of affording defendant a chance to trade 1? 
•ge for 2-3 years in a program where he could rid 
• addiction and alter the course of his life. 
■ prior to defendant's ignominious return to the 
'<•< weeks into the program did any member of the Pub- 
vic or the defendant himsolf or his former or present 



cases. The p 
be a speci .i 
years to 1 

himsolf ! 
6. A 
District 
lie DefC' 
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co:,nsc>l or a ny fan, ly member ^al se or even hint at the prosepect that 
Stout Street was not the right program. In fact, any program sanc- 
tioned hy the government and approved of by the court which would 
offer . jffc-ndant ^he choice between 12 years to life in prison or 2-3 
years in an intensive treatment regimen was thought to be just short 
Of miraculous. The assertion that defendant sought to please the 
prosecutor Is Incredible. Defendant was not offered a menu from which 
to Choose the program of his liking. Defendant was offered one oppor- 
tunlty to change his life. If he were strong enough to do so. and if 

he had reached the stage where he fpamH nn* ,.k. j 
^ wnere ne reared not changing more than he 

accepTed~beTng"Tn~"Tiab1tual criminal. 

7. This was not a case where defendant could try a program for 
however long he chose and then make a change when he decided to. Defen- 
dant's obligation was to make a choice: complete Stout Street or serve 
12 years to life for second degree murder. Three times defendant called 
from Denver to the prosecutor's home at night to complain about the 
rigors of the program. That was to be expected at least for the first 
or second call. No one promised him the alteration from criminal drug 
addict to drug. free productive citizen would be easy, especially at his 
0.- and with his rec d. But to have failed completely In less than 

/ only to defendant's continuing con game. His 



three weeks is test i 



fiiilureu are alway > V "p1sp'< fan if u,-- •• w • , . . 

eise s fault. His inability to change 1 

always someone el? • 
to over come his 



ge is 
siblllty. His refusal to deal with reality. 

. to address his fears and Insecurities 

■— v.hich are masi IxIipwp? in u,n^M «. 

'I neves, in word games and seeming sophls- 

ticL'tion -- 



' ■ ;/ 



1 <; ii 



ationalized as needing one more chance. A de- 
fendant with h.l . Epps's intellect and talent would have played 
any therapy gu..- .,, anything required to escape life in prison. 
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«. Mr. Epps. as his counsel notes, is talented and blessed. He 
also ha. spent n,ost of his adult ll^e Incarcerated and addicted to 
drugs. Both of those conditions are the result of hi^ choosing, and 
not the fault of any one else. In a routine second degree murder plea, 
where the defendant faced two first degree murder Indictments, neither 
prosecutor nor judge would have considered druy treatment In place of 12 
or H years .s c minimum sentence. This situation only came about be- 
cause this prosecutor not only kept his word, but did his own Inv.estiga- 
-t4^,^b^f-^e_oifLeMng defendant an unprecedented opportunity. 

9. Defendant is not being punished for leaving Stout Street. De- 
fendant is merely facing the consequences of his own choice. He knew 
the alternatives when he was offered Stout Street: successful coa,ple- 
tlon of the 2-3 year program or serve the sentence of Judge Wolf. He 
chose to fail Stout St reet . He chose to continue his efforts to con the 
system, the prosecutor, and the court, when he failed to con Stout 
Street Into treating him as he thought he should be treated. His motion 
is nothing more than a continuation of his con game on his terms. To 
state that the program of his choice "will offer him a real chance to 
stay drug-free and become a contributing adult to society" Is to over- 
look the realopport.nny he was afforded at Stout Street -- an oppor- 
tunlty he choso t „ r, at. and to do so in fewer than 21 days. 
10. Defendot ..-rsions at the revocation hearing that his 

fault of the prosecutor for not getting him 
the right progr, .. not only the government's and the court's 
efforts for th. ..,,,. b,t Insults every member of the Stout 
St.eot program h.'tling every day of the regimen to rid him or 



Status now -is S' 



h(M'sel f of druf: 



I 



n csnd preparing to embark on a productive life. 
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ir Should not be torgotten that when defendant was given the oppor- 
tunity to spca. at hi. hearing, he uttered not one word of re.orse 
tor his failure; not one word of thankfulness for the chance extended 
to hi. by the court. But now. through his counsel, he is penitent and 
hu.ble. It is .ore than .ere coincidence that those character alter- 
ations come about when he is again facing ^2 years to life in prison. 

lJ_.Jhfi_^o_vernment has no objection to defendant's transfer t 
federal correctional facility where drug treatment is available 
WHEREFORE, in light of defendant's choice of prison rather than 
a respected drug treatment progran,. defendant's motion for reconsidera- 
tion and reduction of sentence should be summarily denied without a 
hea ri ng . 

Respectful ]y submitted. 
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JAY^B. STEPHENS 
UNITEi STJ«S ATTORN 




r^ ATTORN&t 
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ASSISTANT UNITED STATES ATTORNEY 



I HEREBY CER 
to defense counre' 
700, Washington, ' 



CERTIFICATE OF SERVICE 
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arMVl" itU °l ""S:?;'°" response was n,a11ed 
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SUPERIOR COURT OF THE DISTRICT OF COIAIMBIA 

Civil Division ; ., 33 ^rj ,,_. ,,, .,^ 



UNITED STATES OF AMERICA 



V. 



JA?'IES WASHINGTON 



Crim. No. F9268-88 
JUDGE UKBINA 



• i- ..• -.* i,. 



O R D E E 

Upon consideration of Defendant's Motion for Reduction and 
Modification of Sentence, Government's Opposition to Defendant 'b 
Motion for Reconsideration and Modification of Sentence and the 
record herein, it is CZ> day of January, 1991 

ORDERED that Defendant's Motion is hereby DENIED. 



SO ORDERED. 



WED IN CHAMBERS: 

JAN 2 3 1991 




rlC 



kUjtiJuU 



CARDO M. DRBINA 
Associate Judge 



Copies shall be sent tc: 

Carrie L. Fair, Esq. 

1025 Connecticut Avenue, N.W. 

Suite 700 

V7cishington, D.C. 200:.'6 

G. Paul Howes, Esq. 
Assistant U.S. Attoi 
Felony Trial DivisJ 

Mr. Larry D. Eppr 

DCDC #188-413 

D.C. Department . ^on: 

Maximum Security 

liOrton, VA 220 7 
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Appeal From The Superior Court Of The 
District Of Columbian-Criminal Division 



BRIEF OF COUNSEL SUBMITTED PURSUANT TO 
ANDERS V. CALIFORNIA, 386 U.S. 638 (1967) 



DENNIS M. HART 

Counsel for Appe» lant 
552 Seventh Street S.E 
Washington, D.C. 20003 
(202) 546 7770 
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On Augu5.;t 
.vhich it was alleg. . 



^^08, a criminal complaint was filed in 
: James Washington, also known as Larry 
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•: :•= -WN-- r.jrutritaj d Cyru:. Gray dui iiiy ihu caurne oJ r; r ob - 
r- ' ': I}:. It :;ufrit: ^tay , Mr. Lpp:; wa:. pr counted before a Sup<>rJor 
;■ ^ ' i":f: ^:.^ ioiit'f t;jj a cliarge of FoJ.Oiiy f-iur'dcr whilo drmod, 

A:, a leLiuU. of pica negotiation:., Mr. r:pp:: plod guilty 
r- a r^.'cond degree murder charge on May 8, 1989. On April 9, 
J')G, LhC' Honorable Ricardo M. Urbine sentenced Mr. Epps to a 
loMii ot cv;clvc yearij to life; suspended the execution of that 
L:ontenco and imposed five years probation with the condition that 
tiiG delendant participate in a long term drug treatment program. 

On June 26, 1990, a hearing was held for Epps to show 
cause why his probation should not be revoked for failure to com- 
ply with the drug treatment requirement. At the conclusion of 
that hearing, the original sentence of twelve years to life was 
imposed . 

OnjOctober 16, 1990, appellant's sentencing counsel 

filed a motion to modify his sentence pursuant to Rule 35. On 
January 23, 1991, the sentencing court denied Mr. Epps' motion 
for reduction and modification of the June 26, 1990, sentence. 
This appeal followed . 



STATEMENT OF FACTS 



On August 9 088, a criminal complaint was filed in 
D.C. Superior Coon ' cYi alleged that the appellant murdered an 

iiidividual known :: Gray during the course of a robbery. 
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'''''' 'i-^-M^i {.(> ncive tukur: picjrr> ,.;n juiy ij^ 19tUi. ;h. 
' ^' --Ti:^ V. i9f;^', the cippclJdnl war; fw (jsentcci h-forc a Sljtr* 
* '■• '^'^^ '. i0..i;t;:i; ,v.;,t.;r on a chcirfjc at l-ojony Murder whn J e armed. 
'I'/^'''' i?- ^■''^' !ie''d u'lthovit bond. (R. JO) 

:ii: .i riji;oAt of pJea nogoti ationi: with the governmont, 
:. lu.: jpj)..;.] J .liit oveiiLiidliy entered d pica of gull ty before the 
iionordr/le Pete: •.. v;oIf to a i-:GCond degree murder charge on May 
u, 1901/, (iv. 1^. ; ^ Ai. part of this agreement, the government v;auld 
dii;mi::::j murder charges in a second case and would expect the ap- 
pellant's cooperation in the prosecution of that matter. {R. 25 )2 
Bocausc of some difficulty in bringing the second matter to a 
trial, the appellant was not sentenced until April 9, 1990, 

By the time that apppellant was sentenced, the matter 

had been transferred to the Honorable Ricardo M. Urbina and on 
April 9, 1990, the appellant was sentenced to a term of twelve 
years to life. Judge Urbina then suspended the execution of that 
sentence and imposed five years probation with the condition that 
the defendant participate in a long term drug treatment program. 
(R. 29) 

On May 24, 1990, the Superior Court Probation Depart- 
ment recommended a show cause hearing based on the appellant's 



1 Appellant pled guilty to a felony information which charged him 
with the second degr^ o murder of Cyrus Gray after waiving his 

right to indictment lv,,a grand jury. (R. 15) 

2 Unii^Gd States v. i J. Smith, F 9930-88. 
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.<:;;:<;:,;::i.:<^- t: u 1' 02A.O nnd the a J i..:?ciaf:.i on Lh,jt_ ho dbscondrd i t r.ih his 
■ii'iq i MMlfMont [.ro-jraiti. (K. H) On Juno 12,. 199n, d i;[iow r'.utne 
»nder w i:: Irji^ued for the appellant. (H. 32) 

On June 26, 1990, a hearing was held for appGiiant to 
ijhow cause why hi^ probation should not be revoked for failure to 
comply with the drug treatment requirement. At that hearing, ap- 
pellant's counsel explained the background of the case and why 
tiie appellant felt compelled to leave the treatment facility. 
(June 26, Tr. 9-14) Counsel noted that upon his return to the 
District of Columbia (the original drug treatment program 'wa:^ in 
Colorado) the appellant had registered with a local treatment 
program and had obtained a job while waiting for bed space to 
open for treatment, (June 26, Tr. 11-12) After recommendations 
by both the probation department (June 26, Tr. 5-6) and the pros- 
ecutor »s office (June 26, Tr. 14-18), the sentencing court heard 
from the appellant. (June 26, Tr. 21-22) At the conclusion of 
tiiat hearing, the sentencing court found that the appellant had 
violated the conditions of probation and revoked it. (June 26, 
Tr. 22-25) The original sentence of twelve years to life was im- 
posed. (R. 30). An order revoking probation was filed that same 
day. (R. 37) 

On October 16, 1990, the appellant filed a motion for 
reduction and i: -dification of his sentence. (R. 55-61) In that 



3 Victims oi Crime Compensation Act of 1981 
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: :'U! :',.!:, 



c:uur::.ei tor appollrint bought a niodl f i cat i on o^ ttw? 



:-t;:<t e.ict- tu pi'nri.lt drug treatment at an in-p^tlent faciJitv in 
ii-i;:j::y i vun lo . ( l< . S9 ) Thu gfjvcjrnniunt »?ppouod ihi s requerjt : •:; ^ 
v,':ittcn i.oi;porK:o. (l\ 40-44) 

On January 23, 1991, the ^.-entencing court denied th( 
rtppellant's motion by a one sentence order » (R. 107) a notice; oi 
appoa] waij filed by appellant's sentencing counsel on March 4, 
1991. (R. 111)^ 



■ft -^r. 



t'l 






COUNSEL IS UNABLE TO ADVANCE ANY NON 
FRIVOLOUS ARGUMENTS IN SUPPORT OF THE APPEAL 



r/ '':iv-^V':: 



■r--/.t 






• ' . . ■ ' _ ■ if, 






XA':-:"' 












;i 



■t: 



i* 



Unable to discover any non frivolous issues in the present 
case requires counsel to move to withdraw pursuant to Anders v. 
California^ 386 U.S. 738 (1967) As grounds for this request, 
counsel would show the following: 



T. Review Undertaken By Counsel 

, _ Counsel has reviewed the complete appellate record in 

the present case. Counsel has reviewed the probation revocation 
hearing transcript of June 26, 1990. He has discussed the con- 
tents of thdt record and transcript with the appellant in written 



jSi 



m^ 



'^ 



4 






4 Althou 
entry • -. 



^arently date stamped March 4, 1991, the jacke 
ihe file date of March 5, 1991. (R. 9) 
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'. :. r ■.■,!^ : w;. . ihi.. localioTi of" th^ .-ppul.iant In a ':'unno:sycc 
i ' : ..- ■ 'K \ 1 ' r.y :!M(Ot' (i peri^onncl tntcrvJev; liispouLii bJ e . 

^'*^^'^f-'; '-^■'•i ^i ^■*''py v^^i'^ :.>upp.I:ied to cifjjudl.mi: J or ^^i.^. review.'^ 
! fi .Kivi : t.it !i, |)reL:;ent. crounsel hac dttempted, fjj belt unLsucceb-sfuJ • 
ly. '.o .'jolicit diiy views that prior ccunaol might have on poten- 

Counso] has reviewed the statutory and case law regard- 
ing motions for reduction and modification of sentence filed pur- 
:.vuaxit to Ruie 35. The results of this review have been communi- 
cated to the appellant in writing. In addition, counsel has 
reviewed the case law regarding motions to withdraw an appeal. 
Anders, supra.; Suggs v. United States, 391 F.2d 971 (D.C-Cir. 
i96G); Johnson v. United States, 513 A, 2d 798 (D.C. 1986); Bell 
V. United States, 457 A. 2d 390 (D.C. 1983). The general legal 
principles contained in these decisions have also been communica- 
ted to the appellant. 

Despite- counsel *.S-.conclusion that the appeal is without 
non frivolous issues, the appellant has informed counsel that he 
feels that Judge Urbina's decision to revoke his probation is 



5 At appellant *s request, transcript was also ordered for his in- 
itial plea hearing on May 8, 1989, This was requested by motion 
on June 7, 1991. v;}iile this transcript has not yet been pro- 
duced, it is highly -mlikely that it would have any effect on the 
present appeal s:i: <■ Judge Urbina was never presented with a 
challenge to the j; ^ ety of the original pica. 
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- ' ' ^ . ^''' ■■' ;.<'V.'r.!: - ..;^;j .t-c. l. rind tiiai ho :>}k.u.|.j liave been qivt^n 

' ■ •- i :: ■ ' <: . '. M 'Mua ri-'htibl !. ttcjtjon jJic/MMni. AppelJunt M^t:; 

■' ■'' "i ' ;:n.;i'! Miftl Im* dot;.'^ nut wich to withdf.jv; Uu' matter and 

M^ ' 1 '/r s It* f:.:V(:' -.u s ('our L rronrjider the uppt opr.1 ateno:;n of Jufige 



'Jr l:.l [i..\ ' L, J oniiary 23 , 19~5T, otder of denial . 

CoLjrii^ej has oxplainod to the appellant that the instant 
1:ma*.m v;i.] 1 b:- t . ' ed with the Court but not S'erved upon counse] 
io\: thr: govt ■rni'.oat and that he will have the opportunity to 
ro^:ponc iiiinself, \f he vsrishes, upon receipt of the brief. 



2. issues Ra I seo By Appellant's October 16, 1990 Motion 

Appellant's October 16, 1990, motion to reduce or modify 
his sentence pursuant to Rule 35 of the Superior Court Rules of 
Criminal Procedure contained several themes. The first was that 
the appellant h^- i been unfairly pushed by government counsel into 
' ataring a drug treatment program~f6r which everyone else knew he 
i.culd iail. The second theme was that appellant's counsel had 
,'Ocated a program in Pennsylvania in which appellant would have a 
greater chance of success. Finally, the motion asked that since 
nearly 120 days had elapsed since the revocation that this was 
rj'jff Iclent punishment for the appellant's unauthorized leave from 
the initial drug program. (R. 55-61) 

SigniflcantJ.y , h.o motion of October 16th made no men- 
tiCii of cjny illegality rho revocation of the probation or in 
the huar incT oi .jiine 21 . 
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'' ■^- ^ '. '< - '. ! 'v>',^!Jc:.r vvtHi.h A[3pei I ant 

P •('•;":: t <^'j t:nnn':.o i to Rn t se on Appea I 

' LL ' < ' .^t t ' •■■^yyr: v; : L,h [)rei;ent coiJi]:;o.! II. ti .:];poi Jtint i^-il. 

'':■'•;'•■:! Mi.:f, ,.1 briot be filed wlilch ai:ku tills C\r.n t to revltnv a 

;;'.!...•! '■: (Jt i::;:.:tj(:;. t hdt wurc not directly raised In the October 

: IV ii riMt i(.:;i 1 cj roduce ciMd modify . 

j'lic'Gc 1 nrjiies are as follows : 

A. whothcu: Lho i^rentencing court erred in revoking his proba- 
tier: L:;oIc]y on the basis of hearsay evidence and whether this 
vioJ ted his right to confront and cross examine the witnesses 
aga:: ni::t him. 

B. v/hether the evidence presented at the probation revoca- 
tioj: hearing was sufficient to support the sentencing court's 
cone i.usions, 

C. Whother the sentencing court erred in basing the revoca- 
tion of probation upon the attempt of the appellant to save him- 
:::clf frcrii further criminal charges. 

D. Whether the sentencing court erred when it did not hear 
the appellant's character witnesses. 

E. Whether the appellant was the victim of racial bias 
v;ithln the court system and the drug program from which he 
>:b::;condcd , 

As a result of these suggestions and upon a review of 
the- rccar.d_in thisjcase u::(i the case law, counsel would make the 
folJ owing observations : 

A* Appellant admj jugh counsel, albeit with an expla- 

nation, hii: ab::cond^- : he Colorado drug program. When 

-10- 
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I . r ! , ( 1 



r4-r* . T 



' ri'U-^ '-1 



-tsj^^^^ddif^i :^ rAiv ccL'M , the op|;eJ]dri1 did mAlwnn 
1 ; ( 0(if.t i on t hoi. hu lot t tlio progy air i n viol at ion 



;mu V i. 



i^''**' i.n:-]; cuiiditlon. (Jlj/mv 2b, 'i r , .^ i :*.>) There w.i:; no 
<^:: 1 n i :. (]iuj:;lior^ durlinj the hooi i!jfj of Juno 26th. Uoi 



w.i'.. there any factucil dluputt' rdlGGcI tn the October 16th motion 
or; rn.orij 1 ication or reduction. Without any factual dispute and 
.;ith all )iarticG assuming tho correctness of the core assumption- 
zhiiz upp:jllart: left the drug program without permission-it is im- 
poc^oiblo to r.;::::;jgn error to this decision no matter what standard 
of evidence v/as utilized.^ 

Yet even if a level of evidence is required for a hear- 
ing in w^icli there are^^no disputed essential facts, it is clear 
from prior decisions of this Court that hearsay is admissible as 
long as it 11: "worthy of belief." Patterson v. United States^ 
570 A. 2d 1198, 1199 (D.C. 1990) The essential facts of violation 
were ccrvtained in the probation violation report of May 24, 1990, 
(R. 31) and adopted by the sentencing court (June 26, Tr. 3-5) 
and fal.! within the category of^ evidence permitted in Patterson. 
Nor i^; there any merit to the allegation that the use of such 
evidence deprived the appellant of his right to confront the wit- 
nesses. Pai'terson, 570 A, 2d 1198, 1199, note 1. 

— ~-4l — Tiie^ev^idence presented at the hearing was sufficient to 
c\ jjport the sentencing court's conclusion since there was no dis- 



6 Indeed the appcJ .1 
fact that he left 
sentencing court d 



*.' UJb' 



not now even challenge the essential 
jram without pernu :;sion--only that the 
:roe with his reauon for leaving. 
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' !:( 



r\ 



v:"^ttn,,^. *;jvr,"M ihu uecond opportunity to rali;e 
^l^r-'\ jcri jM the fjctober IGth nioi:lon lor niodi-flcd 



' ' i M * 






^Mt, !:;. 



. 'i'lh. J]:; ivl I <jrit. '.s iiiujot corrip.l aint appoar:; to ba that tho 
ri'j co\i.i. did not agree with the judgment call the appel- 



r; III Iciivjng t[ie Colorado drug program. It ii^ clear fr 



oni 



t » 



o roc-jrd however, that the sentencing court was aware of the 



i:.:tuaticn. it was prenented to the court both by defense counsel 
(June 26, Tr. 7-13) and by government counsel. (June 26, Tr. 14- 



16 



The appellant does not now-^^jiQx.- has he ever, challenged the 



accuracy of those representations. Furthermore, the appellant 
ejected to present nothing new as a defense in his October 16th 
njotiGii for modification. 

D. The appellant did not present character witnesses at 
the June 26th revocation hearing. The appellant did not in any 
fashion indicate that such witnesses were available or that he 
wanted to call such witnesses. Appellant did not seek any con- 
tinuance for such a person. In the October 16th motion for modi- 
fication, the appellant makes no mention of additional witnesses 
or chaiact7er--te^t'imervy-^-_Jdoreover, appellant has not presented 
such witnesses or any indication of their testimony to un- 
dersigned counsel. This must be viewed as nothing more than an 
after the fact attempt to find some error in the revocation deci- 
sion . 

E. Although the ap] ant has advanced much rhetoric in 



;upport of his position i:]'. 



a victim of racial bias on the 
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■ ■:.:■ .1. iu:.L!'.(.- i^y-ti.m, iu- ho'.. prei;entt-d no 1 ,nt;. 



o,:^'' ! ui, ! oij 1 n . iny Wiiy 



'I. (!u '^tand^id for Review of a Denial 
of a Motion to Reduce or Modify Filed 

PufLiuant to Rulu 35(b) of the Superior Court Crimlnai 
Kui.L . u :Tiotian to reduce or^ropdify a sentence may be made within 
i:>u ddyc after aontcnco is imposed or probation revoked. The 
Rult :ilr;o requireij that the trial court shall determine the mo- 
t.ioi; within a reasonable time. There are no other requirements 
applicable to the present motion within Rule 35. 

This Court has concluded that the purpose of Rule 35 
ir; to allow the trial court to consider, after further reflec- 
tion, whether the sentence originally imposed was too harsh in 
light of the defendant's conduct. Williams v. United States, 470 
A. 2d 302 (D.C. 1983), cert, denied. All U.S. 1019 (1985). 

- — — ~J1- riiotlQiUfor^ reduction or modification of sentence is 
b.MJically a plea of leniency and is addressed to the trial 
court'c discretion. Walden v. United States, 366 A, 2d 1075 (D.C. 
l'r/6) Thus, the standard for a review of such a motion is the 
c:bui:G of that discretion. Under established principles, this 
means that dissatisfied movants have an extremely limited right 
of appeal from the trial ^ .urt's exercise of discretion. Garcia 
\. United States, 542 A. i::37 (D.C. 1988). This is required 
since appellate courts-; .. . jubstitute their judgment for that 
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' V [ , 1 ' t ' t \ I \ r •* t ri rvi » -f ■^ i - r- 



'J> '-our! :n ni.rE.turi; ol i;unt(.'nce roductiun ui modi t ica 

C'-.\i\ijOi M.i::; ^oji:;jdored the potentld). i,:;;::ue ox t.iniuj j 
- .;l; ol- iiiQ t-idJ court's deciiiion i;lncG thu motion was indde oii 
t.'tohcr 16 , 1990 , and not decided until January 23 , 1991 . Rule 
!j dooi: require d timely"(TecIs ion by the trial court. See, 
United Stcitc:^' V. Pollack 65b F.2d 243 (D.C.Cir. 1980) The delay 
i;-! this case does not appear to in any way have infringed on any 
interost of the appellant so as to form the basis lor appellate 
review. 

Under these general principles, it is clear that ap- 
pellant has no appealable issues in the present case. The trial 
court exercised its discretion without legal challenge on June 
26 , 19 90 , when it revoked probation and executed the sentence. 
The subsequent exercise of discretion in denying the motion to. 



reduce and modify 'Ts'^^^i thou t any fault. 



CONCLUSION 



While the appellant has sought redress for what he per- 
ceiveij to be a trick played upon him by the government who re- 
quired him to particip.;;te in a drug program which he believes he 
v:.i:: justified in absc dmn from, he has exhausted his available 
legal remedies . Uu. convince the sentencing court of the 
merit:: fc: a secoi: i at his revocation hearing, his sub- 
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■ ■ ; ! r > ,)i : ,1 : i: 



t.hr ! *:. t :. t iji 



t\\.' 1 u'j.-.i 1 o I i .MX ur^ i 1 : 'Jut- wh i r I; 



i i 



.•V 1 uv; by in ] i. Cunr t . 



■. 1 ■ p 



J ^.,^<J:;•J if^M; with pi ci^uii!. cojri:;*:;], Um/ djjjJc 1 i u!i1 i,<j' 



( ' > 



* ^ f \ t , , 



L \ic -ippuJ L.jtf. conalcioratTon uf a Dumboi of d i f'f ercnl 
^'utuKjci note!:; that none of thec;e issues were raised in 



t !.;• ::\n\ luii i:\:o:i\ wlilch tiiiL; appeal originates. Yet even 11' tiiere 
Vve!c .'.oirn:; way that juriGdiction to review could be obtained, none 
oi t^n> iist:uoi. suggested by the appellant has any factual support. 

For the foregoing reasons , counsel respectfully requests 
that this Court permit him to withdraw from further representa- 
tion in this matter. 



Respectfully submitted, 

Demrls M. HaYt^ 
552 Seventh Street S.E. 
Washington, D.C. 2000 3 
(202) 546 7770 
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CEnriFICATL OF SERVICE 



', M.-nin:; M. Had, do rortify that ,j Lruo and cu/i.;c.t 
.•'n^y (ji 1 Jie loieyoljifj wa:; .<>t^rvod, by mdlJ, with first cl.is:: 
po:.Layc' i.rupaid, upon Larry D. Epps , DCDC 188-413, CCA West Ten- 
i:L':;i,Of notentlon Facility, 555 Finde Naifeh Jr. Drive, Maijon, 
Teanes::;ce, this eth day of August, 1991. 
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Difllrirl «f CHitluiuhia 
(Ciuirl uf AppralH 



ilo. 9 1-2 G 5 






V. 






/LEO 



7^ia».ii 






Appellant, 

F928 0-88 



niMTEO ;;:tates, 



Appollee. 



ORDER 

On consideration of the motion of appellee to vacate the 
advanced briefing order of June 10, 1991, and it appearing that 
on August 8, 1991, counsel for appellant filed a brief pursuant 
"LO Anders V, California , 386 U.S. 738 (1967), it is 

ORDERED that the motion is granted and this court's advanced 
briefing order of June 10, 1991 is hereby vacated. It is 



Copies to: 

Dennis K. Hart, E::nuvre 
552 7th Street, S. \.. 
Washington, D.C, ::- ;t; 



t r.. ■ J 



John R. Fisher, I 
Assistant Unite '• 



BY THE COURT: 




V.-A,'^. 



a.. ' /^^^" 




JOHN A, TERRY 
Acting Chief Judge 



: Attorney 



qv 
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IVnnntl nf (Cnlumbiii 
(£niirl nf A|ipraln 



AuquLit :?:; , 1991 



Mr , Larry D . Eppr: 

CCA WC'.:t Tcnrior-Goc Dotontion Facility' 
"'"' Findo N^iifoh Jr. Drive ^ 



i;^:^ 



M V 1 :; cix^^Jiloji n o s g a c 



RF: llo. 91-265 - Lrmy D, Hpps i\ Umteci States 

Dear Mr. Epps; 

In t-ac above case, your court-appointed counsel has filed a 
luotion to v/ithdraw froin this appeal. If you v;ish to do so, you 
may file <i ?--osponsc to this motion on or before September 27, 
1991, indicating your reasons why Dennis M. Hart, Esquire, should 
not be permitted to withdraw or any grounds for appeal you 
believe you may have. In the event you need additional time 
within which to respond, please advise me. I have enclosed a 
reif-addressed stamped envelope for your use. 

Alt'.r your response has been received or the time for filing 
hac expired, the motion and any response you may make will be 
::ubi..ittod to the court for its consideration. The court will 
alr.o review the record of the trial proceedings including the 
court reporter's transcript. If the court concludes the appeal 
lacks merit and grants the motion of your court-appointed counsel 
to withdraw, the appeal may be dismissed. Therefore, it is 
important that you f ile.a^response to the motion if you believe 
there are grounds for appeal. 

Sincerely, 





^ane E. Petkofsk; 
..-Senior Staff Attorne 




Ji^l'-Cjr 
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Jf^r 



Us- 



iliutrirl nf (Cnliimhia 
CCinirt nf Aijppalfi 






Ko, 91-265 



LAivRy [;. EPP.V., 



V. 



UNITED STATES, 



nifi) 



Appellant, 



Cln-k ' -' 



F9286-88 



Appellee. 



BEFORE: Terry and Steadman, Associate Judges, and Gallagher, 

Senior Judge. 

JUDGMENT 

On consideration of the motion of counsel for appellant for 
leave to withdraw, and there appearing to be no opposition 
thereto, and it further appearing that there are no non-frivolous 
issues on appeal, it is 

ORDERED that the motion is~~granted. See Anders v. California, 
3BC U.S. 638 (1967) . It is 

FURTHER ORDERED and ADJUDGED that the order on appeal is 
hereby affirmed. 



FOR THE COURT: 





> a^ 



RICHARD B. HOFFMAN 
Clerk of the Court 



CopiGs to: 

Honorable Ricardo M. Url 

Clerk, Superior Court 
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